An old mediator's thoughts
for the young lawyer

BYMYRON"MIKE"A.WALKERJR.

I came out of law school (many, many years ago)
fully subscribed to the image of "lawyer-as-gunslinger."
Compromise was not part of the picture.
Mellowed by the passage of time, dents in my ego,
weariness, senility, and hopefully some wisdom, I have
come to see that for the person who really matters, the
client, litigation is simply not a happy first alternative.
When mediation first came on the scene (I know. I
was there. I'm old.), it was met with pretty widespread
skepticism by the legal profession. It is now universally
accepted as being eminently preferable to litigation in the
vast majority of cases. Insurers like it because it closes files
and avoids claim expense. Plaintiffs like it because they
get their money sooner. Lawyers like it because they get to
watch widescreen television and let the mediator do their
dirty work. (Mike Rowe soon to do a "Dirty Jobs" TV
show on this).
So as a new lawyer, all primed for litigation and with
a belly full of fire, what can you do to get into the mode
of compromise? Herewith are a few pointers that will
hopefully help your mediations proceed smoothly:
Pre-mediation
A. Know your case - if you have problems, discuss
them objectively with your client. Expectations in
mediation should not include "hitting the lottery."
B. Communication among lawyers- nothing is more
difficult than trying to mediate among parties who cannot
even agree on what the case is about. You should be on
the same page with the attorneys in the case if you are
going to mediate. If not, you should make every effort to
get there.
C. Housekeeping - the lawyers in the case should
all agree ahead of time on the mediator, the duration
of the mediation, where it will be, who will be there
(particularly adjusters) and how the cost of mediation is
to be Jiandled.
D. Evidence - with the exception of impeachment
material, it is crucial that all sides share their entire
universe of evidence. Additional items (like another MRI
or surgery) first made known at the mediation almost
inevitably prevent settlement.
E. Liens - perhaps the most vexing problem faced
by parties and mediators today. In the case of Medicare
or Medicaid, you should communicate very early in the
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case with the relevant lien
holder. It often takes many
months for Medicare, in
particular, to provide
a figure for its lien
claim. There are a
number of companies who
now specialize in dealing
with Medicare ahead of the
mediation to arm parties with
a figure that would probably satisfy
the lien. If a set-aside will be required, you
should have that provided for ahead of time.
Ignore this step at your own peril.
F. Workers' compensation liens must also
be dealt with. It is most helpful to engage the
comp adjuster in scheduling the mediation, and
to have a complete printout of all expenditures by the
compensation carrier, both as to indemnity and me9-ical,
and to see that arrangements are made for Medicare set
aside, if one is called for. Be aware,
however, that recent experience
has shown that s_ome carriers will
be vety difficult to deal with no
matter what you do, and often will
be the biggest stumbling block in
achieving a mediated settlement.
Talking to them ahead of time
may prevent unpleasant surprises
at the mediation.
G. Position papers - prefer
ably, these should b, no more
than four to five pages, identifying
issues, strengths, weaknesses,
"hot buttons" (like an extremely
angry insurance adjuster, or a client with a very checkered
background) and imminent trial or motion dates. Bear in
mind that you do not need to try the case to the mediator.
That tactic is of minimal effectiveness. More useful to the
mediator is information that may cause for concern or
optimism if the case goes to trial, or external factors that
may drive the negotiations.
H. Pre-Mediation Negotiation-exchanging demands
by all involved can be very helpful in "jump starting"
the mediation. Arriving on the day of the mediation to
find that the plaintiff is at $2,000,000, the defendant
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